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V.  REASONABLE ACCOMODATION POLICY

State agencies must comply with all state and federal laws that prohibit discrimination against
qualified individuals with disabilities in all employment practices. All state agencies must
provide reasonable accommodations to qualified applicants and employees with disabilities
unless to do so would cause an undue hardship or pose a direct threat. Agencies must provide
reasonable accommodation when:

e A qualified applicant with a disability needs an accommodation to have an equal opportunity
to compete for a job;
e A qualified employee with a disability needs an accommodation to perform the essential
functions of the employee’s job; and '
A qualified employee with a disability needs an accommodation to enjoy equal access to
benefits and privileges of employment (e.g., trainings, office sponsored events).

Applicant
A person who expresses interest in employment and satisfies the minimum requirements for
application established by the job posting and job description.

Americans with Disabilities Act (ADA) Coordinator
Each agency is required to appoint an ADA coordinator or designee, depending on agency size,
to direct and coordinate agency compliance with Title | of the ADA.

Direct Threat
A significant risk of substantial harm to the health or safety of the individual or others that
cannot be eliminated or reduced by reasonable accommodation.

The determination that an individual poses a direct threat shall be based on an individualized
assessment of the individual's present ability to safely perform the essential functions of the
job.

Essential Functions
Duties so fundamental that the individual cannot do the job without being able to perform
them. A function can be essential if:

e The job exists specifically to perform the function(s); or

e There are a limited number of other employees who could perform the function(s); or

e The function(s) is/are specialized and the individual is hired based on the employee’s
expertise.
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Interactive Process

A discussion between the employer and the individual with a disability to determine an
effective reasonable accommodation for the individual with a disability. To be interactive, both
sides must communicate and exchange information.

Individual with a Disability
An individual who:

e Has a physical, sensory, or mental impairment that substantially limits one or more
major life activities; or

e Has arecord or history of such impairment; or

e Isregarded as having such impairment.

Qualified Individual with a Disability
An individual who:

o Satisfies the requisite skill, experience, education, and other job-related requirements of
the job that the individual holds or desires; and

e Can perform the essential functions of the position with or without reasonable
accommodation.

Major Life Activities

May include, but are not limited to, caring for oneself, performing manual tasks, seeing,
hearing, eating, sleeping, walking, standing, lifting, bending, speaking, breathing, learning,
reading, concentrating, thinking, communicating, and working.

Major life activities also include the operation of a major bodily function, including but not
limited to, functions of the immune system, normal cell growth, digestive, bowel, bladder,
neurological, brain, respiratory, circulatory, endocrine, and reproductive functions.

Medical Documentation

Information from the requestor’s treating provider which is sufficient to enable the employer to
determine whether an individual has a disability and whether and what type of reasonable
accommodation is needed when the disability or the need for accommodation is not obvious.
Medical documentation can be requested using the standardized Letter Requesting
Documentation for Determining ADA Eligibility from a Medical Provider.
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Reasonable Accommodation

An adjustment or alteration that enables a qualified individual with a disability to apply for a
job, perform job duties, or enjoy the benefits and privileges of employment. Reasonable
accommodations may include:

e Modifications or adjustments to a job application process to permit a qualiﬁed.
individual with a disability to be considered for a job; or

e Modifications or adjustments to enable a qualified individual with a disability to perform
the essential functions of the job; or

e Modifications or adjustments that enable qualified employees with disabilities to enjoy
equal benefits and privileges of employment.
Modifications or adjustments may include, but are not limited to:
e Providing materials in alternative formats like large print or Braille;

e Providing assistive technology, including information technology and communications
equipment, or specially designed furniture;

e Modifying work schedules or supervisory methods;

e Granting breaks or providing leave;

e Altering how or when job duties are performed;

e Removing and/or substituting a marginal function;

e Moving to a different office space;

* Providing telework;

e Making changes in workplace policies;

e Providing a reader or other staff assistant to enable employees to perform their job
functions, where a reasonable accommodation cannot be provided by current staff;

e Removing an architectural barrier, including reconfiguring work spaces;

e Providing accessible parking; or

e Providing a reassignment to a vacant position.

Reassignment

Reassignment to a vacant position for which an employee is qualified is a “last resort” form of a
reasonable accommodation. This type of accommodation must be provided to an employee,
who, because of a disability, can no longer perform the essential functions of the position, with
or without reasonable accommodation, unless the employer can show that it will be an undue
hardship. ‘
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Support Person

Any person an individual with a disability identifies to help during the reasonable -
accommodation process in terms of filling out paperwork, attending meetings during the
interactive process to take notes or ask clarifying questions, or to provide emotional support.

Undue Hardship

A specific reasonable accommodation would require significant difficulty or expense. Undue
hardship is always determined on a case-by-case basis considering factors that include the
nature and cost of the accommodation requested and the impact of the accommodation on the
operations of the agency. A state agency is not required to provide accommodations that
would impose an undue hardship on the operation of the agency.

General Standards and Expectations
Individuals who may request a reasonable accommodation include

e Any qualified applicant with a disability who needs assistance with the job application
procedure or the interview or selection process; or

e Any qualified agency employee with a disability who needs a reasonable
accommodation to perform the essential functions of the position; or

e Athird party, such as a family member, friend, health professional or other
representative, on behalf of a qualified applicant or employee with a disability, when
the applicant or employee is unable to make the request for reasonable
accommodation. When possible, the agency must contact the applicant or employee to
confirm that the accommodation is wanted. The applicant or employee has the
discretion to accept or reject the proposed accommodation.

The agency must abide by the Minnesota Government Data Practices Act, Chapter 13, in
obtaining or sharing information related to accommodation requests.

How to request a reasonable accommodation

An agency applicant or employee may make a reasonable accommodation request to any or all
of the following:

e [Immediate supervisor or manager in the employee’s chain of command;
e Agency Affirmative Action Officer/Designee;
e Agency ADA Coordinator;

e Agency Human Resources Office;
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e Any agency official with whom the applicant has contact during the application,
interview and/or selection process.

Timing of the request

An applicant or employee may request a reasonable accommodation at any time, even if the
individual has not previously disclosed the existence of a disability or the need for an
accommodation. A request is any communication in which an individual asks or states that he
or she needs the agency to provide or change something because of a medical condition.

The reasonable accommodation process begins as soon as possible after the request for
accommodation is made.

Form of the request

The applicant or employee is responsible for requesting a reasonable accommodation or
providing sufficient notice to the agency that an accommodation is needed.

An initial request for accommodation may be made in any manner (e.g., writing, electronically,
in person or orally).

The individual requesting an accommodation does not have to use any special words and does
not have to mention the ADA or use the phrase "reasonable accommodation" or “disability.”

Oral requests must be documented in writing to ensure efficient processing of requests.

Agency request forms can be found at: “Employee/Applicant Request for Reasonable
Accommodation Form”.

When a supervisor or manager observes or receives information indicating that an employee is
experiencing difficulty performing the job due to a medical condition or disability, further
inquiry may be required. Supervisors or managers should consult with the agency ADA
Coordinator for advice on how to proceed.

When an employee needs the same reasonable accommodation on a repeated basis (e.g., the
assistance of a sign language interpreter), a written request for accommodation is required the
first time only. However, the employee requesting an accommodation must give appropriate
advance notice each subsequent time the accommodation is needed. If the accommodation is
needed on a regular basis (e.g., a weekly staff meeting), the agency must make appropriate
arrangements without requiring a request in advance of each occasion.

The interactive process entails

Communication is a priority and encouraged throughout the entire reasonable accommodation
process. The interactive process is a collaborative process between the employee and/or
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applicant and the agency to explore and identify specific reasonable accommbdation(s). (For
information on the Interactive Process see the U.S. Department of Labor, Job Accommodation
Network at http://askjan.org/topics/interactive.htm). This process is required when:

» The need for a reasonable accommodation is not obvious;

e The specific limitation, problem or barrier is unclear;

e An effective reasonable accommodation is not obvious;

e The parties are considering different forms of reasonable accommodation;

¢ The medical condition changes or fluctuates; or,

e There are questions about the reasonableness of the requested accommodation.

The interactive process should begin as soon as possible after a request for reasonable
accommodation is made or the need for accommodation becomes known.

The process should ensure a full exchange of relevant information and communication between
the individual and the agency. An individual may request that the agency ADA Coordinator, a
union representative, or support person be present.

The agency ADA Coordinator shall be consulted when:
» Issues, conflicts or questions arise in the interactive process; and

e  Prior to denying a request for accommodation.

Agency responsibilities for processing the request

As the first step in processing a request for reasonable accommodation, the person who
receives the request must promptly forward the request to the appropriate decision maker. At
the same time, the recipient will notify the requestor who the decision maker is.

Commissioner

The commissioner of the agency or agency head has the ultimate responsibility to ensure
compliance with the ADA and this policy and appoint an ADA Coordinator.

ADA Coordinator

The agency ADA Coordinator is the agency’s decision maker for reasonable accommodation
requests for all types of requests outside of the supervisors’ and managers’ authority. The
agency ADA Coordinator will work with the supervisor and manager, and where necessary, with
agency Human Resources, to implement the approved reasonable accommodation.

16




Council on Asian Pacific Minnesotans
AFFIRMATIVE ACTION PLAN 2016-2018

Supervisors and Managers

Agencies have the authority to designate the level of management approval needed for
reasonable accommodation requests for low-cost purchases. For example:

Requests for standard office equipment that is needed as a reasonable accommodation
and adaptive items costing less than $100. [Agencies can adjust the dollar amount
based on their needs]; and

Requests for a change in a condition of employment such as modified duties, or a
change in schedule, or the location and size of an employee’s workspace. [Agencies can
choose to delegate specific requests to supervisors or managers or require these types
of requests to work through the agency ADA Coordinator].

Analysis for processing requests

Before approving or denying a request for accommodation, the agency decision maker with
assistance from the agency ADA Coordinator will:

1. Determine if the requestor is a qualified individual with a disability;

2. Determine if the accommodation is needed to:

e Enable a qualified applicant with a disability to be considered for the position the
individual desires;

* Enable a qualified employee with a disability to perform the essential functions
of the position; or

e Enable a qualified employee with a disability to enjoy equal benefits or privileges
of employment as similarly situated employees without disabilities;

Determine whether the requested accommodation is reasonable;

Determine whether there is a reasonable accommodation that will be effective for the
requestor and the agency; and

Determine whether the reasonable accommodation will impose an undue hardship on
the agency’s operations.

An employee’s accommodation preference is always seriously considered, but the agency is not
obligated to provide the requestor’s accommodation of choice, so long as it offers an effective
accommodation, or determines that accommodation would cause an undue hardship.
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Obtaining medical documentation in connection with a request for reasonable
accommodation

In some cases, the disability and need for accommodation will be reasonably evident or already
known, for example, where an employee is blind. In these cases, the agency will not seek
further medical documentation. If a requestor’s disability and/or need for reasonable
accommodation are not obvious or already known, the agency ADA Coordinator may require
medical information showing that the requestor has a covered disability that requires
accommodation. The agency ADA Coordinator may request medical information in certain
other circumstances. For example when:

e The information submitted by the requestor is insufficient to document the disability or
the need for the accommodation;

e A question exists as to whether an individual is able to perform the essential functions
of the position, with or without reasonable accommodation; or

e A question exists as to whether the employee will pose a direct threat to himself/herself
or others.

Where medical documentation is necessary, the agency ADA Coordinator must make the
request and use the Letter Requesting Documentation for Determining ADA Eligibility from a
Medical Provider. The agency ADA Coordinator must also obtain the requestor’s completed
and signed Authorization for Release of Medical Information.

Only medical documentation specifically related to the employee’s request for accommodation
and ability to perform the essential functions of the position will be requested. When medical
documentation or information is appropriately requested, an employee must provide it in a
timely manner, or the agency may deny the reasonable accommodation request. Agencies must
not request medical records; medical records are not appropriate documentation and cannot
be accepted. Supervisors and managers must not request medical information or
documentation from an applicant or employee seeking an accommodation. Such a request
will be made by the agency ADA Coordinator, if appropriate.

Confidentiality requirements

Medical Information

Medical information obtained in connection with the reasonable accommodation process must
be kept confidential. All medical information obtained in connection with such requests must
be collected and maintained on separate forms and in separate physical or electronic files from
non-medical personnel files and records. Electronic copies of medical information obtained in
connection with the reasonable accommodation process must be stored so that access is
limited to only the agency ADA Coordinator. Physical copies of such medical information must
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be stored in a locked cabinet or office when not in use or unattended. Generally, medical
documentation obtained in connection with the reasonable accommodation process should
only be reviewed by the agency ADA Coordinator. )

The agency ADA Coordinator may disclose medical information obtained in connection with the
reasonable accommodation process to the following:

e Supervisors, managers or agency HR staff who have a need to know may be told about
the necessary work restrictions and about the accommodations necessary to perform
the employee’s duties. However, information about the employee’s medical condition
should only be disclosed if strictly necessary, such as for safety reasons;

e First aid and safety personnel may be informed, when appropriate, if the employee may
require emergency treatment or assistance in an emergency evacuation;

e To consult with the State ADA Coordinator or Employment Law Counsel at MMB, or the
- Attorney General’s Office about accommodation requests, denial of accommodation
requests or purchasing of specific assistive technology or other resources; or

e Government officials assigned to investigate agency compliance with the ADA.

Whenever medical information is appropriately disclosed as described above, the recipients of
the information must comply with all confidentiality requirements.

Accommodation Information

The fact that an individual is receiving an accommodation because of a disability is confidential
and may only be shared with those individuals who have a need to know for purposes of
implementing the accommodation, such as the requestor’s supervisor and the agency ADA
Coordinator.

General Information

General summary information regarding an employee’s or applicant’s status as an individual
with a disability may be collected by agency equal opportunity officials to maintain records and
evaluate and report on the agency’s performance in hiring, retention, and processing
reasonable accommodation requests.

Approval of requests fovr reasonable accommodation

As soon as the decision maker determines that a reasonable accommodation will be provided,
the agency ADA Coordinator will process the request and provide the reasonable
accommodation in as short of a timeframe as possible. The time necessary to process a request
will depend on the nature of the accommodation requested and whether it is necessary to
obtain supporting information. If an approved accommodation cannot be provided within a
reasonable time, the decision maker will inform the requestor of the status of the request
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before the end of 30 days. Where feasible, if there is a delay in providing the request,
temporary measures will be taken to provide assistance.

Once approved, the reasonable accommodation should be documented for record keeping
purposes and the records maintained by the agency ADA Coordinator.

Funding for reasonable accommodations

The agency must specify how the agency will pay for reasonable accommodations.

Procedures for reassignment as a reasonable accommodation

Reassignment to a vacant position is an accommodation that must be considered if there are no
effective reasonable accommodations that would enable the employee to perform the
essential functions of his/her current job, or if all other reasonable accommodations would
impose an undue hardship.

The agency ADA Coordinator will work with agency Human Resources staff and the requestor to
identify appropriate vacant positions within the agency for which the employee may be
qualified and can perform the essential functions of the vacant position, with or without
reasonable accommodation. Vacant positions which are equivalent to the employee's current
job in terms of pay, status, and other relevant factors will be considered first. If there are none,
the agency will consider vacant lower level positions for which the individual is qualified. The
EEOC recommends that the agency consider positions that are currently vacant or will be
coming open within at least the next 60 days.

Denial of requests for reasonable accommodation

The agency ADA Coordinator must be contacted for assistance and guidance prior to denying
any request for reasonable accommodation. The agency may deny a request for reasonable
accommodation where:

e The individual is not a qualified individual with a disability;

e The reasonable accommodation results in undue hardship or the individual poses a
direct threat to the individual or others. Undue hardship and direct threat are
determined on a case-by-case basis with guidance from the agency ADA Coordinator; or

e Where no reasonable accommodation, including reassignment to a vacant position, will
enable the employee to perform all the essential functions of the job.

The explanation for denial must be provided to the requestor in writing. The explanation
should be written in plain language and clearly state the specific reasons for denial. Where the
decision maker has denied a specific requested accommodation, but has offered a different
accommodation in its place, the decision letter should explain both the reasons for denying the
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accommodation requested and the reasons that the accommodation being offered will be
effective.

Consideration of undue hardship

An interactive process must occur prior to the agency making a determination of undue
hardship. Determination of undue hardship is made on a case~by~¢ase basis and only after
consultation with the agency’s ADA Coordinator. In determining whether granting a
reasonable accommodation will cause an undue hardship, the agency considers factors such as
the nature and cost of the accommodation in relationship to the size and resources of the
agency and the impact the accommodation will have on the operations of the agency.

Agencies may deny reasonable accommodations based upon an undue hardship. Prior to
denying reasonable accommodation requests due to lack of financial resources, the agency will
consult with the State ADA Coordinator at MMB.

Determining direct threat

The determination that an individual poses a “direct threat,” (i.e., a significant risk of
substantial harm to the health or safety of the individual or others) which cannot be eliminated
or reduced by a reasonable accommodation, must be based on an individualized assessment of
the individual's present ability to safely perform the essential functions of the job with or
without reasonable accommodation. A determination that an individual poses a direct threat
cannot be based on fears, misconceptions, or stereotypes about the individual’s disability.
Instead, the agency must make a reasonable medical judgment, relying on the most current
medical knowledge and the best available objective evidence.

In determining whether an individual poses a direct threat, the factors to be considered
include:

e Duration of the risk;
e Nature and severity of the potential harm;
e Likelihood that the potential harm will occur; and

e Imminence of the potential harm.

Appeals process in the event of denial

In addition to providing the requestor with the reasons for denial of a request for reasonable
accommodation, agencies must designate a process for review when an applicant or employee
chooses to appeal the denial of a reasonable accommodation request. This process:

e Mustinclude review by an agency official;
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e May include review by the State ADA Coordinator; and/or

e Must inform the requestor of the statutory right to file a charge with the Equal
Employment Opportunity Commission or the Minnesota Department of Human Rights.

Information tracking and records retention

Agencies must track reasonable accommodations requested and report once a year by
September 15 to MMB the number and types of accommodations requested, approved, denied
)

and other relevant information.

Agencies must retain reasonable accommodation documentation according to the agency’s
document retention schedule, but in all cases for at least one year from the date the record is
made or the personnel action involved is taken, whichever occurs later. 29 C.F.R. § 1602.14.
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APPENDIX

Complaint of Discrimination/Harassment Form
Council on Asian Pacific Minnesotans

Centennial Office Building

658 Cedar St., Suite 160

St. Paul, MN 55155

651-757-1740

Please Read Before Completion of Form

Any complaint of discrimination/harassment is considered confidential data under Minnesota
Statute 13.39, Subd. 1 and 2. This information is being collected for the purpose of determining
whether discrimination/harassment has occurred. You are not legally required to provide this
information, but without it, an investigation cannot be conducted. This information may only be
released to the Affirmative Action Officer or designee, the complainant, the respondent and
appropriate personnel.

Complainant’s Name Job Title
Work Address Telephone
Agency ' Division Manager

Respondent’s Name Respondent’s Job Title
Respondent’s Work Address Respondent’s Telephone
Respondent’s Agency Division Manager
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Basis of Complaint
Place an “X” in the box for all that apply:

[:l Race

[ | Disability

D Sexual Orientation

[:] Sex

[ ] Marital Status

[ ] status with Regard to
Public Assistance

f_—_l Age

[ ] National Origin

[ ] Membership or Activity in
a Local Human Rights
Commission

[ ]color

[ ]creed

[ ] Religion

harassment took place:

Date most recent act of discrimination/

If you filed this complaint with another
agency, give the name of that agency:

Describe how you believe that you have been discriminated/harassed against (names, dates,
places, etc.). Use a separate sheet of paper if needed and attach to this form.

Witness Names

Witness Work Addresses

Witness Work Telephones

24




Council on Asian Pacific Minnesotans
AFFIRMATIVE ACTION PLAN 2016-2018

Additional witnesses may be listed in “Additional Information” or on a separate sheet attached
to this form.

This complaint is being filed on my honest belief that the State of Minnesota has discriminated
against/harassed me. | hereby certify that the information | have provided in this complaint is
true, correct, and complete to the best of my knowledge and belief.

Complainant Signature Date

Affirmative Action Officer Signature Date
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Employee/Applicant Request for ADA Reasonable Accommodation Form

State of Minnesota — Council on Asian Pacific Minnesotans

Employee/Applicant Request for ADA Reasonable Accommodation Form

The State of Minnesota is committed to complying with the Americans with Disabilities Act
(“ADA”) and the Minnesota Human Rights Act (“MHRA”). To be eligible for an ADA
accommodation, you must be 1) qualified to perform the essential functions of your position
and 2) have a disability that limits a major life activity or function. The ADA
Coordinator/Designee will review each request on an individualized case-by-case basis to
determine whether or not an accommodation can be made.

Employee Name Job Title

Work Location

Data Privacy Statement: This information may be used by your agency human resources
representative, ADA Coordinator or designee, your agency legal counsel, or any other individual
who is authorized by your agency to receive medical information for purposes of providing
reasonable accommodations under the ADA and MHRA. This information is necessary to
determine whether you have a disability as defined by the ADA or MHRA, and to determine
whether any reasonable accommodation can be made. The provision of this information is strictly
voluntary; however, if you refuse to provide it, your agency may refuse to provide a reasonable
accommodation.

Questions to clarify accommodation requested.

1. What specific accommodation are you requesting?
2. If you are not sure what accommodation is needed, do you have any suggestions
about what options we can explore.
a. Ifyes, please explain.
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Questions to document the reason for the accommodation request (please attach
additional pages if necessary).

1. What, if any job function are you having difficulty performing?
2. What, if any employment benefit are you having difficulty accessing?

3. What limitation as result of your physical or mental impairment is interfering with
your ability to perform your job or access an employment benefit?

4. If you are requesting a specific accommodation, how will that accommodation be
effective in allowing you to perform the functions of your job?

Information Pertaining to Medical Documentation

In the context of assessing an accommodation request, medical documentation may be needed
to determine if the employee has a disability covered by the ADA and to assist in identifying an
effective accommodation.

The ADA Coordinator or designee in each agency is tasked with collecting necessary medical
documentation. In the event that medical documentation is needed, the employee will be
provided with the appropriate forms to submit to their medical provider. The employee has the
responsibility to ensure that the medical provider follows through on requests for medical
information.

This authorization does not cover, and the information to be disclosed should nhot contain,
genetic information. “Genetic Information” includes: Information about an individual’s
genetic tests; information about genetic tests of an individual’s family members; information
about the manifestation of a disease or disorder in an individual’s family members (family
medical history); an individual’s request for, or receipt of, genetic services, or the

participation in clinical research that includes genetic services by the individual or a family
member of the individual; and genetic information of a fetus carried by an individual or by a
pregnant woman who is a family member of the individual and the genetic information of
any embryo legally held by the individual or family member using an assisted reproductive
technology.

Employee Signature Date
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